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MASSACHUSETTS CHAPTER 40B REFORM:
MAKING AFFORDABLE HOUSING “AFFORDABLE” TO COMMUNITIES

“Ch apter 40B.” “The Com-

prehensive  Per-
mit Law.” “Anti-Snob Zoning.” How-
ever it is referred to, this law encour-
aging the construction of low and
moderate-income housing generates
strong feelings, both positive and
negative. While seen by supporters
as a “powerful and innovative tool to
create affordable housing”! in a state
plagued by a lack of such opportu-
nity, detractors argue that the law
prevents suburban and rural commu-
nities from having control over con-
troversial and unpopular projects.

Facing such complaints, as well as
a number of bills filed with the Legis-
lature seeking to weaken the provi-
sions of Chapter 40B, the Governor
established a Task Force to review
the statute and its impacts, and to
make recommendations to improve
the law. The Task Force reaffirmed
the need to increase the supply of
housing, and proposed a number of
modifications to the existing law to
mitigate legitimate impacts on mu-
nicipalities.2 This article describes
the basic framework of the existing
law, and then discusses certain of
the Task Force proposals.

MGL c. 40B §§20-23, The Compre-
hensive Permit Law

Chapter 40B is designed to assist the
creation of affordable housing by
streamlining the local permitting (and
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appeals) process. Once a project is
approved by a state or federal sub-
sidy program, a single application is
filed with the local zoning board of
appeals in lieu of separate applica-
tions to other local bodies, such as
the planning board, historical com-
mission, water and sewer commis-
sion, and fire and police depart-
ments.3 The zoning board notifies,
and seeks input from, the appropri-
ate other local
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HAC can order the issuance of the
comprehensive permit. Of appeals
that resulted in a decision by the HAC,
84 percent of the rulings were in favor
of the developer.” It is this track re-
cord that causes many to feel that
Chapter 40B interferes with local
autonomy and local planning.

Possibility of Reform

The Governor’s Task Force recognized
the fear of 40B

boards, and then
holds a public
hearing. If a ma-
jority of the zoning
board  members
find that local con-
cerns are properly

Of appeals that resulted in a
decision by the HAC, &4
percent of the rulings were
against the local ZBA.

projects on the
part of local com-
munities, the con-
frontational na-
ture of the proc-
ess, and housing
affordability

addressed in the

application, it can issue a single com-
prehensive permit which subsumes
all local permits and approvals nor-
mally issued by other boards.

If the comprehensive permit is
denied, or granted with conditions
which would make building uneco-
nomic, the applicant may appeal to
the state Housing Appeals Commit-
tee. The general principle governing
HAC appeal hearings is that the local
restrictions imposed must be
“consistent with local needs.”* The
statute defines this consistency as
reasonable in view of the local need
for low and moderate income hous-
ing, as well as the need to protect the
health and safety of residents, to
preserve open spaces, and other lo-
cal concerns.5

Importantly, if less than ten per-
cent of the community’s total housing
units are “affordable” to families with
incomes below 80% of the median
income in a regjon, there is a pre-
sumption that there is a substantial
housing need which outweighs other
local concerns.6 In that case, the

“crisis” which ex-
ists and which is seen as evidence of
the failure of Chapter 40B. While
regulatory changes have been made
in recent years to improve the system,
the Task Force made a series of rec-
ommendations to mitigate these
problems while preserving the law as
an effective tool to create affordable
housing.8 In addition to some techni-
cal improvements, these recommen-
dations fall under certain broad cate-
gories:

Consistency and Equity

e Because Chapter 40B units have
been granted zoning relief, count
such units more equitably towards a
town’s 10% goal (for example, by in-
cluding all rental units in a project in
which at least 25% of the units are
affordable).

e Consider including manufactured
housing (i.e., mobile homes) as an
affordable housing opportunity.

Local Capacity and Technical Assis-
tance

e Limit the number of Chapter 40B
proposals a community must review
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at any one time.

e Establish a fund to provide assis-
tance to towns reviewing Chapter
40B proposals, for example, by pro-
viding consultants which give zoning
boards of appeal the confidence to
negotiate project conditions that rep-
resent good outcomes for the town
and developer.

Improving the Process

e Establish procedures to solicit
municipal and public comment when
a proposal is first submitted to a sub-
sidizing agent, rather than once the
“final” proposal is presented to the
zoning board of appeals.

Community Impact and Needs

e Consider revising the State Zon-
ing Act to encourage “smart growth”
and facilitate housing development in
proximity to services, utilities and
transportation.

e Establish density guidelines ap-
propriate for the site on which the
project is located.

e Create a “growth aid” fund
through which the state would pro-
vide compensation for incremental
school costs of educating additional
children associated with the creation
of affordable housing.

e Allow contiguous communities
the opportunity to collaborate to
share the costs and benefits of hous-
ing growth through “housing regions.”

Discussion and Conclusions

Chapter 40B was enacted in 1969.
Since then, 34% of all affordable
housing units constructed in Massa-
chusetts have been built using com-
prehensive permits, accounting for
nearly 30,000 units. A significant
portion of these units would not have
been built without the law. And yet,
Massachusetts still faces a large af-
fordability problem that threatens the
state’s economic vitality.®

The current law is hindered by a

feeling that it operates on a “one size
fits all” basis, with the Housing Ap-
peals Committee usurping local con-
trol based on a single housing statis-
tic. Significantly, in 2001 and 2002,
the Department of Housing and Com-
munity Development (which oversees
Chapter 40B) began to address this
by promulgating regulatory changes
which not only increase the units
counted as affordable (to now in-
clude housing that serves the Depart-
ment of Mental Health / Department
of Mental Retardation, as well as ac-
cessory apartments serving low or
moderate income households), but
also permit zon-
ing boards to
deny permits if
the scale of the
project is too
large for the com-
munity or if the

The current law is hindered by
a feeling that it operates on a
“one size fits all” basis.

regions, through which two or more
towns which inevitably share the bur-
den of development could also share
the benefit, allocating housing units in
another community to its housing
goal.

The recommendations, and DHCD
regulatory changes, also broaden the
units which are counted towards the
housing goal. This will help towns
manage their growth. Towns can con-
tinue to deny comprehensive permits
on issues of drainage, access and fire
protection, as well as inconsistency
with a town’s master plan. Thus, it is
critical that a town have a coherent,
and up-to-date,
master plan in
place.

Most  would
agree that Mas-
sachusetts faces

community has a

housing plan certified by the DHCD
and has produced a certain humber
of affordable housing units under
that plan. In addition, communities
can reject a project if a developer
submitted an application for the
same site for a non-40B project
within the prior twelve months. This
limits the possibility that developers
use Chapter 40B as a “threat” to gain
approval of large market-rate devel-
opments.

The Task Force’s recommenda-
tions should make the construction
of affordable housing less conten-
tious in smaller communities. Addi-
tional resources would assist towns
in evaluating and responding to pro-
posals. Also, towns would have the
opportunity to influence proposals at
the outset, when design changes can
be made more easily.

Perhaps more significantly, a re-
formed Chapter 40B would encour-
age “smart growth.” The density of
development would be managed,
with a focus on cluster development
around community service and trans-
portation hubs. This goal would be
furthered by the possibility of housing

an  affordable
housing problem. To date, though,
some feel that the costs of Chapter
40B have outweighed the benefits,
overwhelming local boards which are
faced with the task of learning the law
and then evaluating a large develop-
ment, and overwhelming communities
with developments of vastly higher
density than would otherwise be al-
lowed. The Task Force’s proposals will
balance the need for the creation of
affordable housing throughout the
state, while preserving a community’s
resources and ability to guide its own
growth. Hopefully these recommenda-
tions are considered when legislation
to amend Chapter 40B is introduced
and debated.
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